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In re H wote YEWONDWOSEN, Respondent
File A70 570 088 - Arlington

Deci ded Septenber 9, 1997

U S. Department of Justice
Executive O fice for Inmmgration Review
Board of Inmgration Appeals

VWere an alien has not strictly conplied with the regulatory
requirenents of 8 CF. R 8 3.2(c)(1) (1997) by failing to submt an
application for relief in support of a notion to reopen or remand,
but the Immigration and Naturalization Service affirmatively joins
t he notion, the Board of Imm gration Appeals or an I nm gration Judge
may still grant the notion.

Sahlu M kael, Esquire, Washington, D.C., for the respondent

Bruce Dizengoff, Deputy District Counsel, for the Inmmgration and
Nat ural i zati on Service

Before: Board En Banc: SCHM DT, Chairnman; DUNNE, Vice Chairnan;
VACCA, HOLMES, HURWTZ, WVILLAGELIU, FILPPU,  NATHON,
ROSENBERG, and GUENDELSBERGER, Board Menbers. Dissenting
Qpi nion: HEILMAN, Board Menber, joined by COLE, Board
Menber .

MATHON, Board Member:

This case is before us on a tinely appeal from an Imrgration
Judge’s March 4, 1996, decision denying the respondent’s
applications for relief fromdeportation. On July 5, 1996, during
the pendency of her appeal, the respondent noved to remand the
record to the Immgration Judge to pursue an application for
adj ustment of status under section 245 of the Immgration and
Nationality Act, 8 U S.C. § 1255 (1994).

Wth her notion to remand, the respondent attached a copy of an
approved visa petition filed on her behal f by her nother, qualifying
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the respondent as an unmarried daughter of a |awful permanent
resident under section 203(a)(2)(B) of the Act, 8 US.C
§ 1153(a)(2)(B) (1994). The record reflects that the respondent’s
visa priority date is current. On July 12, 1997, the Immgration
and Naturalization Service submtted a nmenorandum in nonopposition
to the notion. The respondent, however, did not provide an
Application to Regi ster Permanent Residence or Adjust Status (Form
|-485) with her notion, as required by 8 CF. R § 3.2(c)(1) (1997),
which states in pertinent part: “A notion to reopen proceedi ngs for
the purpose of submtting an application for relief mnust be
acconpanied by the appropriate application for relief and all
supporting docunentation.”

The issue in this case, therefore, is whether this Board nmay grant
a notion to remand in a case in which the Service affirmatively
states that it does not oppose the notion, if the application for
relief is not provided as required by 8 CF.R § 3.2(c)(1).

W first note that the respondent’s notion is for remand, as
opposed to reopening. However, the two notions are treated in a
simlar, if not identical, manner. See Rodriqguez v. INS, 841 F.2d
865 (9th Cir. 1987); Mtter of Coelho, 20 |&N Dec. 464, 471 (BIA
1992). The basic requirements for a notion to reopen before the
Board are set forthin 8 CF.R 8§ 3.2, which was recently amended in
substantial part. See generally 61 Fed. Reg. 18,900 (1996). Added
to the requirements for a motion to reopen was the |anguage in
gquestion here, which specifies that the application form for any
relief requested nmust be supplied by the noving party.

We next note that a failure to subnmt an application for relief,
as required by 8 CF.R 8 3.2(c)(1), will typically result in the
Board' s denial of the notion

Nonet hel ess, we consider the Service's positionin this case to be
significant. Rather than oppose the nmption based on the
respondent’s failure to attach an application for relief, the
Service joined her notion to remand for further proceedings. W
believe the parties have an inportant role to play in these
adm ni strative proceedi ngs, and that their agreenent on an i ssue or
proper course of action should, in nost instances, be determ native.
In this case, the Service’s joining of the nmotion seens a sufficient
cure for the respondent’s procedural failure to submt a Forml-485.
Furthernore, as with nost requests for adjustnent of status, the
primary purpose of the application formis to establish prinma facie
eligibility for such relief. If the opposing party joins the notion



I nteri mDeci si on #3327

notw t hst andi ng t he | ack of such a show ng, the Board can reasonably
conclude that this issue is not in controversy.

We further note that, although the newly created provision of
8 CF.R 8§ 3.2(c)(1) makes it incunbent upon an alien to submt an
application formwhen filing a nmotion to reopen, it does not state
that failure to do so requires denial of the notion. By contrast,
the | anguage inmediately following that sentence in the regul ation
specifically precludes favorable action in cases involving certain
evidentiary and procedural shortcom ngs:

A notion to reopen proceedi ngs shall not be granted unl ess
it appears to the Board that evidence sought to be offered
is material and was not avail able and could not have been
di scovered or presented at the fornmer hearing; nor shal

any notion to reopen for the purpose of affording the alien
an_opportunity to apply for any form of discretionary
relief be granted if it appears that the alien’s right to
apply for such relief was fully explained to himor her

8 CF.R 8§ 3.2(c)(1) (enphasis added).!?

The regulations governing notions also give the Board clear
authority to reopen and remand cases w thout regard to other
regul atory provisions. Conpare 8 CF.R 8§ 3.1(d)(2) (1997) ("“The
Board may return a case to the Service or Immgration Judge for such
further action as may be appropriate, wthout entering a final
decision on the nerits of the case.”) with 8 CF.R § 3.2(a) (“The
Board nmay at any time reopen or reconsider on its own notion any
case in which it has rendered a decision.”). It would therefore
appear that this Board has the ability to reopen or renmand
proceedi ngs when appropriate, such as for good cause, fairness, or
reasons of administrative econony, and that technical deficiencies
al one woul d not preclude such action

! See also INS v. Doherty, 502 U S. 314, 322 (1992) (“The regul ation
wi th which we deal here [the former version of 8 CF.R 8§ 3.2, which
cont ai ned the sane | anguage as reproduced above] is couched solely
in negative terms; it requires that under certain circunstances a
nmotion to reopen be denied, but does not specify the conditions
under which it shall be granted . . . .7).
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Accordingly, in cases where the alien has not strictly conplied
with the regulatory requirements of 8 CF.R 8§ 3.2(c)(1) by failing
to submt an application for relief in support of a notion to reopen
or remand, but the Service affirmatively joins the notion, the Board
(or an Inmmgration Judge) may reopen or remand in the interests of
fairness and adninistrative econony. We underscore the limted
scope of this decision. 1In viewof the foregoing, the respondent’s
nmotion to remand to apply for adjustnment of status will be granted.

ORDER:  The notion to remand is granted and the record i s renanded
to the I'mmgration Judge for further proceedings.

DI SSENTI NG OPINTON: M chael J. Heilman, Board Menber, joined by
Patricia A Cole, Board Menber

| respectfully dissent.

It appears to ne that the regulation found at 8 CF. R 8§ 3.2(c)(1)
(1997) is clear and dispositive of the outconme in this notion. That

regul ation states: “A notion to reopen proceedi ngs for the purpose
of submitting an application for relief must be acconpani ed by the
appropriate application for relief and al | supporting
docunentation.” The word “nust” is, | believe, enployed in this
regul ation in its usual meani ng when found in a | egal context, as an
i nperative command, indicating an unequivocal requirenent. The
majority, however, treats the language as if it were sinply setting
forth a suggestion to a respondent who is filing a notion. As |
see no anbiguity in the language, | do not find the majority

interpretation to have a reasonabl e basis.

VWile the majority believes that its interpretation is buttressed
by the seeming | ack of opposition to the notion by the Imrigration
and Naturalization Service, | do not consider the Service’s position
on the notion to provide a gloss on the regulatory I|anguage.
Apparently, the mpjority will treat the regulatory |anguage as
mandatory if the Service opposes the notion, but will treat it as
advisory if the Service does not oppose the motion. This seens to
me to be an entirely ad hoc approach, and one that wll cause
confusion and inequitable results. | amalso not sure that I would
follow the logic of an approach that would result in denying a
motion if the Service opposes the nmotion on the ground that an
application is mssing, if the majority today finds that an
application is not necessary.
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Furthernore, a notion to reopen nust establish that the applicant
is prima facie eligible for the underlying relief sought. INS v.
Abudu, 485 U.S. 94 (1988); INSv. Jong Ha Wng, 450 U.S. 139 (1981)
(per curiun); Matter of Coelho, 20 I &N Dec. 464 (BIA 1992). At a
mninmum this should require a denonstration of statutory
eligibility. To establish eligibility for adjustnent of status
under section 245 of the Inmigration and Nationality Act, 8 U S.C
§ 1255 (1994), an alien nust neet three conditions: 1) the alien
nmust nake an application for adjustnment of status; 2) the alien nust
be eligible to receive an inmm grant visa and be admissible to the
United States for permanent residence; and 3) an inmigrant visa
must be inmmediately available at the time the applicationis filed.
Section 245(a) of the Act. In this case there is no application for
adj ust ment of status, and therefore the respondent did not establish
prima facie eligibility for adjustnent of status and the notion
shoul d be deni ed.

Al in all, the better course of action is to apply the plain
meani ng of the regulation so that all noving parties will be on
notice of what is required, and the result will not depend on the

Service's initiative to oppose or not oppose the notion

For these reasons, | would deny the notion because the respondent
has not filed the necessary application. Therefore, he has failed
to conply with the regulatory requirenents and has not established
prima facie eligibility for the underlying relief sought.



